United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




TRANSCRIPT OF RECORD 


JANUARY TERM, 1922 


LEOPOLD H. FORSTER, APPELLANT, 


MARY I. ELIOT AND WASHINGTON IjOAN AND TRUST 00 


APPEAL FROM THE RENT COMMISSION OF THE DISTRICT OF 

COLUMBIA. 


FILED NOVEMBER 21, 1921 


PRINTED DECEMBER 9, 1921 






Court of Appeals of the District of Colombia. 

JANUARY TERM, 1922. 

No. 3760. 


LEOPOLD 11. FORSTER, APPELLANT, 

vs. 

MARY L ELIOT AND WASHINGTON LOAN AND TRUST CO. 


APPEAL FROM THE KENT COMMISSION OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print. 


Petition ... 1 1 

Motion to dismiss. 3 3 

Plea to jurisdiction. *1 3 

Answer of Dr. L. H. Forster. 5 3 

Order . 6 4 

Bill of exceptions. 7 4 

Testimony of Mrs. Mary I. Eliot. 7 5 

Testimony of Dr. L. H. Forster. 8 5 

Will of Randolph L. Eliot. 11 6 

Lease . 1^ 13 

Finding of Commission. 21 15 

Designation of record. 21% 16 

Assignment of error. 21% 16 

Motion to rehear. 22 17 

Denial for rehearing by the Commission. 23 17 

Notice of appeal to Court of Appeals. 24 17 

Certificate of Rent Commission. 25 18 


Judd & Detweileb (Inc.), Pbintebs, Washington, D. C., December 5, 1921. 























Court of Appeals of the District of Columbia. 


No. 3750. 

Leopold H. Forster, Appellant, 

vs. 

Mary I. Eliot et al. 


1 Filed Jun. 4, 1921. D. C. Roper, Jr., Secretary. 

L. H. Forster, Appellant, 
vs. 

Mary T. Eliot et al.. Appellee. 

Transcript of Record. 

Filed Jun. 4, 1921. D. C. Roper, Jr., Secretary. 

Before the Rent Commission of the District of Columbia. 

No. 3756. 

ARY T. Eliot, Complainant, 
vs. 

Leopold 11. Forster, Defendant. 

The petition of Mary 1. Eliot, respectfully represents to the Hon¬ 
orable Commission, as follows: 

1. That she is a citizen of the United States, and a resident of tlio 
District of Columbia, residing at No. 2625 Thirteen Street, North¬ 
west, in the said District. 

2. That the defendant is a resident of the District of Columbia, 
residing at No. 1017 M Street, Northwest, in the said District, and is 
named as defendant herein with reference to the said premises. 

3. That under the provisions of the last will and testament of 
Randolph L. Eliot, deceased, your petitioner is entitled to receive the 
rents or charges for the use or occupancy of the premises occupied 
by defendant, and more specifically described as Lot 58, Square 340, 

1—3750a 
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aveonliiig to the records of the office of the Surveyor for the District 
of Columbia. 

4. That the Washington Loan & Trust Company, a corporation 
organized under the laws of the United States relating to the District 
of Columbia, and having its principal place of business in the City 
of Washington, District of Columbia, is named as executor and 
trustee of the estate of Randolph L. Eliot, deceased, in the last will 
and testament of the said deceased. 

5. That heretofore, to-wit, on the 11th day of September, A. D. 
1917, the said Washington Loan & Trust Company, acting as exec¬ 
utor and trustee aforesaid, entered into a lease with the defendant, 
covering the premises described herein for the term of 3 years com¬ 
mencing on the 1st day of April, A. D. 1918, and terminating on the 
31st day of March, A. D. 1921, at a rental of $4,500.00, payable in 
advance in equal monthly installments of $125.00 each on the 1st 

day of each and every month during the said term. 

2 6. That since the 31st day of March, A. D. 1921, the date 
of the expiration of the lease mentioned in the fifth para¬ 
graph, the defendant has continued to occupy the said premises as a 
tenant at sufferance and has paid to the Washington Loan & Trust 
Company, as trustee and executor aforesaid, the sum of $125.00 per 
month. 

7. That your petitioner avers that the rental now received from the 
property, namely, the sum of $125 per month, does not yield a suffi¬ 
cient return on the investment, and that the sum of $200 per month 
is a fair and reasonable rent for the use and occupancy of the 
premises described herein, and no\v occupied by the defendant. 

8. That since the defendant is not in possession of the said prem¬ 
ises by virtue of the provisions of a lease or other contract, the term 
of wdiich has not expired, and since the fairness and reasonableness 
of the rent which the defendant is now’ paying has not been passed 
upon by the Commission, your petitioner avers that she is entitled 
to have a fair and reasonable rent determined by the Commission. 

Wherefore petitioner prays: 

L That process issue against the defendant requiring him to 
answer the exigencies of this petition. 

2. That the Commission determine a fair and reasonable rent for 
the use and occupancy of the premises knowm as No. 1017 M Street, 
Northwest, more specifically described in the petition. 

3. That she have such other and further relief as to the Commis¬ 
sion may seem reasonable and necessary. 

MARY I. ELIOT, 

Complainant. 

ROBERT WATSON, 

THOS. W. O’BRIEN, 

Attorneys for Complainant. 

802 Westory Building, Wash. D. C. 
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8 Motion to Dismiss. 

Now comes the defendant and moves the Commission to strike out 
and dismiss the complaint in this proceeding as it shows on its face 
that the Washington Loan & Trust Company, as Executor and 
Trustee, is the proper party, if any there is, to bring this complaint. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


To Robt. Watson, Esq., and 
Thos. W. O’Brien, Esq., 
Attys. for complainant: 


Take notice that the foregoing motion will be up at 2 P. M., 
Fridav June 17, 1921. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


4 Plea to Jui'isdiction. 

Now comes the defendant and for plea says that on March 5, 
1921, the Washington Loan & Trust Company, as executor and 
trustee, of the Eliot estate, extended the lease or agreement under 
which the defendant is holding for one year from Feb. 9, 1921, and 
accepted part of the charges thereunder for the full term to Feb. 
9, 1921, and gave receipt for such part for one year, the other part 
to be payable monthly and the said Company has received some of the 
montldy payments since then, and as the lease and agreement does 
not expire until February 9, 1922, the Commission has no jurisdic¬ 
tion to hear or consider this petition by the life tenant for fixing the 
rent. 

Wherefore dedendant prays that the petition be dismissed. 

LEOPOLD H. FORSTER. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

5 Answer of Dr. L. 11. Forster. 

The defendant for answer to the complaint herein of Wash. L. 

6 T. Co. Executor & Trustee and Mary I. Eliot, the life tenant, with¬ 
out waiving but insisting on his motion to dismiss heretofore filed 
herein, answering said complaint says; 

That $125.00 per month with the other charges and repairs de¬ 
fendant lias to pay is a fair rental for the premises for a short term, 
but that defendant offered to pay $150.00 per month and the charges 
provided he was given a five year lease from April 1, 1921 at that 
price. 

That the premises are not equipped to rent out apartments as 
alleged, but defendant has himself put in some fixtures so to be able 
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tu rent some rooms, but it was at aii additional expense to himself. 

Having fully answered defendant prays that the eomplaint be 
dismissed. 

LEOPOLD H. FORSTER, 

Defendant. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

0 Order. 

Upon consideration of the motion filed herein by the Washing¬ 
ton Loan and Trust Company, and it appearing to the satisfaction of 
the Commission that the said Company is a proper party to be joined 
in the complaint filed herein by Mary 1. Eliot with respect to the 
premises known as No. 1017 M Street, Northwest, in the District of 
Columbia, it is bv the Commission this 20th day of June, A. D. 
1921, 

Adjudged, ordered, and decreed, that the Washington Loan and 
Trust Company, a coi-poration, as Executor and Trustee under the 
will of Randolph L. Eliot, deceased, be, and the said corporation is 
hereby made a party complainant in the above entitled case. 

A. LEFTWICH SINCLAIR, 
CLARA SEARS TAYLOR, 

WM. F. GUDE, 

Commimoners. 


7 Before the Rent Commission of the District of Columbia. 

No. 375G. 

Mary I. Eliot, Complainant, 
vs. 

Leopold H. Forster, Defendant. 

Bill of Exceptions. 

Be it remembered. That on the hearing of this cause the following 
proceedings were had: 

The defendant filed a motion to dismiss the complaint; thereupon 
the complainant amended the complaint making the Washington 
Loan and Trust Company a party; and on the hearing on the 
amended complaint and tlie answer of the defendant thereto and 
the plea to the jurisdiction, James H. Starkey testified for the 
complainant, stating that he is an experienced consulting engineer 
of the District of Columbia and that he has partially examined the 
premises 1017 M St., District of Columbia, and that to reproduce 
the said building with all the modern improvements would cost 
$22,500 and that to reproduce the fixtures in stock would cost about 
$5,000, all being modern improvements. He stated that the lot was 
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worth about $5,000; that it contained 10,089 square feet; on cross 
examination the witness stated that he did not examine the building 
throughout, could not state what the present building is worth or 
what the present improvements are or whether or not they arc 
modern and that he was basing his estimates entirely on the re¬ 
production of a modern building, first class material with all modern 
improvements and at present prices. He did not know whether the 
fixtures and stock were owned by Dr. Forster or by Mrs. Filiot. 

Mrs. Mary 1. Eliot, one of the complainants, testified that her 
late husband had owned the building and the business at No. 1017 
M Street and had sold the business to tlie defendant, Dr. P\irster; 
that her husband by his will, a copy of whicli is annexed to 

8 and made a ])art hereof, had left the ])roi)erty to be held by 
llic Washington Loan and Trust Com]>any as executor and 

trustee; that she is a life tenant; that the building was constructed 
about thirty years ago; that the ground cost $8 a foot and is now 
a^jsessed at $2.50 a foot; tliat the drug store covers the entire fii’st floor, 
facing southwest, and that tlie building covers the entire lot; that 
there are two entrances to the building, one on M Street and one on 
Eleventh Street; that there are four rooms and bath on the second 
floor and four rooms and bath on the third floor; that the tenant 
sublets the third floor, though forbidden to do so by the terms of 
his lease; that the drug store is free from competition; that the 
nearest drug stores arc at the corner of Fourteenth Street and Rhode 
Island Avenue, Seventh and N Streets, and Fourteenth Street and 
Massachusetts Avenue; that the drug business has increased by 
reason of the construction of seven new apartment houses in the 
neighborhood. 

Dr. L. II. Forster, the defendant, testified that he bought the 
drug business from the late Dr. Eliot in 1906 and he bought and 
owns all the stock appliances, showcases, counters, soda fountain and 
all the other fixtures connected with the business except ])art of the 
back shelves, worth about $200. Witness testified that in January 
he began negotiations for a new leiise and he finally offered $150 a 
month and that the complainant offered to accept $175 a month but 
as he could not afford to pay that much rent, the building not being 
worth it in its old and decayed condition, he refused same and 
negotiations were terminated. Defendant was waiting to as.sert his 
rights under the Ball Rent Law when the lease terminated but in 
the meantime the complainant renewed the lease by sending the bill 
for and accepting payment of some of the charges under the lease, 
namely, insurance on the plate glass for one year from February 
9, 1921, the bill having been sent March 1, by the complainant, 
Washington Loan and Trust Company. Defendant identified 

9 and introduced in evidence the following letters from Wash¬ 
ington Loan and Trust Company to him dated January 26, 

February 8, February 15, April 2, April 7, April 11, 1921, and the 
bill dated March 1, 1921, and copies of letters written by defendant 
to the Washington Loan and Trust Company dated April 8, 1921, 
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and one undated in answer to the Washington Loan and Trust 
Company’s letter of January 26 and another one undated in answer 
to theirs of April 22; that the Washington Loan and Trust Com¬ 
pany tried to get him to waive the renewal of the lease for a year, 
which he refused to do, said lease and letters being annexed to and 
made a part hereof. Witness testified that the building is not worth 
more than $150 per month; that the locality had changed and had 
practically already become a colored section and there was consider¬ 
able competition in the drug business; complainants are not entitled 
to rent for any of the fixtures or equipment except $200 worth of old 
shelves; that his drug business averaged $30 a day at first and that 
at the present time it averages $85 per day; that he paid $28,000 for 
three properties immediately across the street from the property in 
question, and that he receives $50 per month rent for a butcher shop 
located on the southeast corner of Eleventh and M Streets. 

There being no further evidence, the defendant moved the Com¬ 
mission to dismiss the complaint for want of jurisdiction, which 
motion the Commission overruled, to which ruling the defendant 
then and there noted an exception. After hearing the testimony, 
the Commission viewed and carefully inspected the property, and 
thereafter made a determination fixing the fair and reasonable rent 
for said property, a copy of said determination being annexed to and 
made a part a part hereof. 

Thereupon this bill of exceptions, constituting the substance of the 
proceedings, having been submitted to, considered and approved by 
the Rent Commission of the District of Columbia, composed of 
A. Leftwich Sinclair, Clara Sears Taylor and Wm. F. Gude, is by 
them approved, signed and made a part of the record in the 

10 case, to have the same force and effect as to each of the said 
exceptions, as though each were set forth in a separate bill of 

exceptions, now for then, this 17th day of November, A. D. 1921. 

[Seal of The Rent Commission of the District of Columbia.] 

A. LEFTWICH SINCLAIR, 
CLARA SEARS TAYLOR, 

WM. F. GUDE, 

Rent Commissioners of the District of Columbia, 

11 I, Randolph L. Eliot, of the City of Washington, District 
of Columbia, being of sound and disposing mind, memory 

and understanding, do make, publish and declare this instrument in 
writing as and for my last will and testament, hereby expressly re¬ 
voking all former wdlls by me at any time heretofore made" and 
published. 

First, it is my will and I hereby direct and fully empower my 
Executor, hereinafter named, as soon after my death, as in its judg¬ 
ment, a fair and adequate price can be obtained, to sell all of the 
stock-in-trade and goodwill of the pharmacy business now being 
conducted by me at the corner of Eleventh and M Streets, Northwest, 
Washington, D. C., including in said salo the soda fountain and 
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apparatus therein connected and belonging to it, but I especially 
and strictly enjoin and prohibit the sale of the shelving and countere 
in said store, as they are fixtures and are annexed to the freehold. 

Second, I gi6e, devise and bequeath all the estate of which I may 
die seized and possessed, real, pereonal and mixed, wheresoever and 
howsoever situated, now owned or that may hereafter be acquired 
by me, including the proceeds of the sale mentioned above, unto the 
Washington Loan and Trust Company of Washington, D. C., a cor¬ 
poration existing under and by virtue of the Laws of the United 
States, absolutely and in fee simple, the same to be held by it in 
and upon the following trusts, that is to say; 

In trust to suffer and permit my wife, Mary Isabel Eliot, as long 
as she remains unmamed and my widow, to occupy, use and enjoy 
(should she so desire) the dwelling house at the corner of 11th and 
M Streets, Northwest, Washington, D. C., where I now reside, to¬ 
gether with all the household furniture and effects that may remain 
in said residence at the time of my death; 

RANDOLPH L. ELIOT. 

To rent the store and store-room, or cellar, in said dwelling house, 
also the other part of said dwelling, should the same become vacant, 
and any other real estate I may own at the time of my death, 
12 and to invest and re-invest, from time to time, the proceeds of 
the sale of the said stock-in-trade and goodwill of the said 
pliarmacy business, and any and all other personal property I may 
leave at the time of my death, either in other interest paying securi¬ 
ties or ill the purchase of real estate, and to pay over to my wife for 
her support and that of such of my children, who may be under the 
age of twenty-one years and living with her, the net interest and divi¬ 
dends of said invested funds and the rents of my real estate, after 
paying the expenses of collecting the same and all taxes and assess¬ 
ments that may be, from time to time, charges against my said real 
estate, said net income to be paid to her as long as she remains un¬ 
married and my widow, and to be paid to her only, upon her receipt, 
for her support and that of such children of ours who may be under 
the age of twenty-one years and living with her as aforesaid; the 
said net income, payable as aforesaid to my said wife for said pur¬ 
poses, is not to be anticipated by her nor in any manner liable to 
execution or attachment, or other process of law, for collecting or 
enforcing the payment of any debts she may incur. 

Upon the remarriage of my said wife or upon her death without 
having remarried, by good and sufficient deed, to convey to such of 
my children now living and those who may hereafter be born (if 
any), who may be then living, my said real estate, as tenants in com¬ 
mon, provided all of my said children who may be then living are 
twenty-one years of age, and said 

RANDOLPH L. ELIOT. 

Trustee shall then also make equal division among them, of my 
personal property. Should any of my said children die leaving law¬ 
ful issue living at the time of the remarriage or death without hav- 
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ing remarried, of my said wife, then such issue shall take as tenants 
in common, the share his, her or their parent or parents would have 
taken, had such parent or parents been alive at the time of the re¬ 
marriage or death without having remarried, of my said wife, as 
aforesaid. 

13 'Upon the remarriage of my said wife or upon her death 
without having remarried, before the youngest of my said 
children living at my death, shall have reached the age of twenty- 
one years, then it is my will and I hereby empower and direct my 
^id Trustee to manage, control and rent my said real estate and 
invest and re-invest, from time to time, my personality until the 
youngest of my said children shall have attained the age of twenty- 
one years, it being my will, however, that out of the income from 
my said estate, the said Trustee shall fii’st apply all of the same, if 
necessary, less expenses of collecting and the payment of taxes as 
aforesaid, to the support, education and maintenance of such of my 
children, as may be then under the age of twenty-one years, until 
they reach said age, and the balance or remainder of the net income 
from my said estate, to divide equally among all of my children, 
reserving the shares of each as may be under the age of twenty-one 
years, until they attain said age, and also reseiving the share or 
shares of any deceased child or children who may have died leaving 
lawful issue living at their death, said issue to take per stirpes as 
aforesaid; and upon such youngest child reaching the age of twenty- 
one years, to convey my 

RANDOLPH L. ELIOT. 


real estate in fee simple, as hereinbefore mentioned and directed, 
to my said children, and likewise divide my personal property in the 
same manner. 

I hereby empower my said Trustee, with the consent of my said 
wife while she remains unmarried and my widow; or upon her death 
without having remarried or her remarriage, to sell my real estate 
and to convey the same in fee simple to the purchaser or purchasers 
thereof, w’ho are hereby exempted from seeing to the application of 
the purchase money, and upon such sale being made, to invest the 
proceeds thereof, either by way of loan on deed or deeds of trust on 
real estate, or by the purchase of approved and interest paying 
securities, or by the purchase of other real estate, the income, interest, 
dividends and rents, as the case may be, arising from said investments, 
to be applied by my said Trustee, as hereinbefore directed, 
14 to my wife as long as she remains unmarried and my widow, 
or should she be remarried or deceased at the time of such 
sale or sales, then to hold and apply the same upon the trusts herein 
declared for my said children. 

Lastly, I hereby nominate, constitute and appoint the said The 
Washington Loan and Trust Company, the Executor of this my last 
will and testament. 


Witness my Zand and seal this 20th day of September, A. D. 
1902. 


RANDOLPH L. ELIOT, [seal.] 
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Then and there signed, sealed, published and declared by the 
said Testator, Randolph L. Eliot, as and for his last will and testa¬ 
ment in the presence of us, who, at his request, in his presence and 
in the presence of each other, have hereunto set our hands as sub¬ 
scribing witnesses. 

GEORGE SPRANSY. 

JOHN B. EARNER. 


RANDOLPH L. ELIOT. 


District of Columbia, ss: 

I, John M. Kline, a Notary Public in and for the District of 
Columbia do hereby certify that I have compared the attached copy 
of the will of Randolp; L. Eliot with the records of the Probate Court 
of the District of Columbia and further certify that the same is a 
true copy of the said will as admitted to probate and record by the 
Probate Court of the said District. 

[SEAL.] (Signed) JOHN M. KLINE, 

Notary Public. 


lo Washington Loan and Trust Company, 

Washington, D. C. 


Dr. L. H. Forster, 

1017 M Street N. W.,. 
Washington, D. C. 


My Dear Dr. Forster : 


January 26th, 1921. 


We have just heard from Mrs. Eliot in regard to the renewal of 
your lease on premises No. 1017 M Street. 

Mrs. Eliot asks us to say to you that she feels the property is well 
worth $200 and would not care to enter into a lease for a figure 
lower than that amount. 

Very truly yours, 

THOMAS BRADLEY, 


Vice President. 


Washington Loan and Trust Company, 
Washington, D. C. 


Mrs. R. L. Eliot, 

•2625 13th St. N. W., 
Washington, D. C. 

My Dear Mrs. Eliot : 


February 8th, 1921. 


Dr. Forster was in today and has asked us to submit to you an 
olfer of $175 per month. He says that amount is absolutely all 
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his business will stand, and unless acceptable he will be compelled 
to make other arrangements. 

We will be glad to hear from you at your convenience. 

Very truly yours, 

THOM6’^ BRADLEY, 

Vice President. 


Washington Loan and Trust Company, 
Washington, D. C. 


Dr. L. 11. Forster, 

1017 M St. N. W., 

Washington, D. C. 


My Dear Dr. Forster: 


IFebruary loth, 1921. 


We have had another interview with Mrs. Eliot in response to 
our last letter, and she asks us to sai(r to you that she would not feel 
justitied in entering into a lease for 1017 M Street at a lower rental 
than $200 per month. 

Very truly yours, 

THOMAS BRADLEY, 

Vice President. 


16 Washington Loan and Trust Company, 


Washington, D. C. 


Dr. L. H. Forster, 

1017 M St. N. W., 
Washington, D. C. 

My Dear Dr. Forster: 


April 2nd, 1921. 


Ml'S. Eliot called today and asks us to say to you that she will 
accept your offer to pay $175 per month for a new lease, for term of 
three yeais from April 1, 1921, upon the same terms and conditions 
embraced in the old contract. 

She al.*^ makes it a condition that the exterior woodwork of the 
building be painted. 

'Will you be good enough to advise me if this is agreeable to you, 
and if so, we will prepare a new lease for execution accordingly. 


Very truly yours. 


THOMAS BRi^LEY, 

Vice President 
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Washington Loan and Trust Company, 
Washington, D. C. 

April 7th, 1921. 


Dr. L. II. Forster, 

1017 M St. N. W., 
Washington, D. C. 

Dear Sir: 


Your letter of the 4th instant was duly received. In reply we 
be/ to say that we cannot accede to your contention that we nave 
extended your lease for the property at lltli and M Streets, Northwest, 
for one year by billing and accepting payment of rent for the 
month of April, 1921. 

In the fii’st place the insurance referred to was due on February 
9, 1921 while your lease did not expire until March 31, 1921, and in 
the second place at the time the same was billed to you and at the 
time you made payment thereof, negotiations were pending between 
you and this Company for a new lease at an increased rental, and 
clearly neither you nor this Company contemplated that your old 
lease, which expired on March 31, 1921, would be extended. 

In the course of the next few days we shall serve upon you a 
notice to vacate the premises, and at the same time refund to you 
that part of the insurance premi/m on the plate glass for the period 
beyond the expiration of the notice to quit. 


Very truly yours. 


THOMAS BRADLEY, 

Vice President. 


L. 11. Forster, 

Druggist, 

Eleventh and M Street- N. W., 

Washington, D. C. 

April 8, 1921. 

I 

Replying to yours of 7 th I wish to say my lease has been extended 
- for a year. 

17 All negotiations terminated before you billed Plate Glass 
Insurance March 1st. They were terminated by your letter 
February loth. You cannot now refund insurance in an effort to 
cancel/ my lease for the insuing year. I will not permit it. 

Giving of the notice you mentioned will be illegal anc void. 

Yours Truly, 


L. II. FORSTER. 


VI 
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Washington Loan and Trust Company, 

Washington, D. C. 

Dr. Leopold IL Forster, April 11th, 1921. 

1017 M St. N. AV., 

AVashington, D. C. 

Dear Sir: 

As we desire to have and again repossess premises known as Lot 
numbered fifty-eight (58) in Lena S. and Aaron Baldwin’s siil)- 
division of Lot numbered eight (8) in Davidson’s heirs subdivision 
of Square numbered three hundred and forty (340), as per plat 
record in subdivision book J. IT. K. at page 71 in the ofliee of the 
Surveyor for the District of Columbia, being premises numl)ered 
1017 “Al” Street, N. AV. in the City of AVashington, District of 
Columbia, which you now occupy, we hereby give you notice to 
remove from and quit the same on the 30th day after the date of the 
service of this notice. 

Very truly yours, 

THE AVASHINGTON LOAN AND 
TRUST COAIPANY, 

Executor and Trmtee. 

THOMAS BRADLEY, 

Vice President, 


Mr. Bradley, 


L. H. Forster, 
Druggist. 


April 4, 1921. 


On February 3rd I merely asked you if Mrs. Eliot would accept 
$175 a month rent and on February 15th you wrote me that she 
would not take less thaf $200. 

Later I was led to take for granted she had a change of heart for 
on Alarch 5th you extended the lease for one year by billing and 
accepting payment for charges mentioned in the lease, for Plate 
GLass insurance for one year in advance and also billed and accepted 
rent for month of April 1921. 

The lease being thereby extended by you for one year it is not now 
necessary to discuss another adjustment. 

Y. T., 

L. H. FORSTER. 


L. H. Forster, 

Druggist. 

Yours of 2bth to hand, regarding Mrs. Eliot’s demand of $200 
rent for 1017 AI. AA’^ith me this is not a matter of what I ^^care” to 
do but what I cannot afford to do. Our business does not justify 
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me paying more than $150 a month and it would be false policy to 
pay Ml’S. Eliot so much more rent increase, than interest would 
amount to on improvements, required on my property opposite, to 
make it suitable for a drug store. 

18 So I am unable to offer more than $150 a month rent 
though I will agree to paint the premises if given a five year 

lease at this figure. 

Respectfully, 

L. H. FORSTER. 

Washington, D. C., March 1, 1921. 

Dr. L. II. Forster, to the Washington Loan and Trust Company, 
Real Estate Department, Washington, D. C., Dr. 

1921. 

Feb. 9. To Fidelity and Casualty Policy No. 688519—Plate 
Glass Insurance for 1 yr. from Feb. 9, 1921, on 
1917 M St. 29.29 

Please return receipt. 

M. V. ROYCE. 

Stamped: Paid March 5, 1921. 

19 This I^ase mad- this 11th day of September A. D. 1917, 
by and between the Washington Ix)an and Trust Company, 

a corporation duly created and existing under and by virtue of the 
laws of the United States, Executor and Trustee under the will of 

R. I. Eliot, acting in this ^half by virtue of authority of and subject 
to the conditions and limitations of said last will and testament, 
party of the first part, and Leopold 11. Forster of the District of 
Columbia, party of the second part; 

Witnesseth, That the said party of the first part has let and leased 
and does hereby let and lease unto the said party of the second part, 
his executors and administratators, all that certain house, messuage, 
tenement and premises, situate in the City of Washington, District 
of Columbia, and known as lot numbered fifty-eight (58) in Lena 

S. and Aaron Baldwin’s subdivision of lot numbered eight (8) in 
Davidson’s heirs subdivision of square numbered three hundred and 
forty (340), as per plat recorded in subdivision book J. II. K. at 
page 71 in the office of the Surveyor for the District of Columbia, 
being premises numbered 1017 “M” Street, N. W., in the City of 
Washington, District of Columbia, for the term of three (3) years, 
commencing for the same on the first day of April, A. D. 1918, and 
terminating on the thirty-first day of March, A. D. 1921, the said 
party hereto of the second part paying and yc/lding as rent therefor, 
the sum of four thousand, five hundred dollars ($4,500), payable 
in advance in equal monthly instalments of one hundred and 
twenty-five dollars ($125) each, on the first day of each and every 
month during said term, at the office of The Washington Loan and 
Trust Company, in the City of Washington, District of Columbia; 

And further, the said party of the second part does hereby cove¬ 
nant to and with the said party of the first part that he, the said 
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party of the second part, shall and will during said term, pay unto 
the said party of the first part the rent hereinwfore reserv^ed in the 
manner hereinbefore mentioned, without any deduction wdiatsoever, 
and without any demand being made by the said party of tho first 
part for the same, and further, that he will not use said premises for 
any unlawful purpose, but will occupy tho same as a dwelling and 
drug store, and will not sul)-let or assign the said premises or any 
part thereof, or transfer possession thereof to any persom or persons, 
or carry on any business therein, except that of a druggist, without 
the written consent of the said party of the first part first had and 
obtained, and further that he, the said party of the second part, will 
pay the water rent and gas bills as the same may respectively become 
due and chargeable against the said premises during the term afore¬ 
said and during any extension or continuation thereof, and further, 
that he will at the end of said term or terms deliver up the said 
premises in the like good order in which they now are, damage by 
fire, earthquake or the elements, only excepted, to the said party 
of the first part, who shall and may thereupon re-enter. 

And further, the said party of the second part agrees to make all 
repairs made necessary by natural wear and tear, including replac¬ 
ing of roof with new roof, if the present one becomes worn as to lie 
beyond repair to nake it weather proof; and to repair all minor 
storm damages; .‘^uch as replacing chimneys, windows, shuttei*s, 
etc.; not, however, to extend to the blowing off of the roof or the 
masonry of the building Wing damaged in ]>art or wholly de¬ 
molished by fire, earthquake or the elements. The said party of tho 
.second part further agrees to pay the premium for the insurance of 
the plate glass in siiid premises during the term hereof, or any con¬ 
tinuance or renewal thereof. And tho said party of the second part 
further agrees to pay any increase in taxes on said property, over 
and above the amount paid for the fiscal year ending June 30, A. D. 
1914, which may be levied during tlie tenn of this lease. 

And further, the said party hereto of the second part hereby ex¬ 
pressly agrees to and with the said party of the first part, its successors 
and assigns, that if he shall fail or neglect to do and perform any 
promise, undertaking or agreement herein contained, as if the same 
were now here repeated, and especially if he shall fail or neglect to 
pay any instalment of rent or any part thereof when and as the 
same shall be and Wcome due and payable, the said party hereto of 
the first part, its successors and a.ssigns, may thereupon termi- 
20 nate this lea.se and the tenancy thereunder by a seven days^ 
summons as provided by law, the said paaty hereto of the 
second part expressly waiving all right to any notice to quit, and it 
is expressly understood and agreed by and between the parties hereto 
that no waiver of any breach of any covenant herein contained shall 
be construed to be a waiver of any covenant it.self or of any subse¬ 
quent breach thereof. 

And, the said part/i of the first part hereby constitutes and ap¬ 
points Thomas Bradley its true and lawful attorney to appear before 
an officer duly qualified to take acknowledgments, and to acknowl¬ 
edge this instrument as the act and deed of the said The Washing- 
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ton Loan and Trust Company, as Executor and Trustee, as afore¬ 
said. 

In witness whereof, the said The Washington Loan and TiTist 
Company has caused these presents to be executed by its Vice Presi¬ 
dent and its corporate seal to be hereunto annexed on the day and 
year hereinbefore written, and the said party of the second part has 
hereto affixed his hand and seal on the day and year hereinbefore 
written. 

[SEAL.] THE WASHINGTON LOAN AND 

TRUST COMPANY, 

Executor and Trustee, 

(Signed) By THOMAS BRADLEY, 

(Signed) LEOPOLD H. FORSTER, [seal.] 


Appoved: 

(Signed) MARY T. ELIOT. 


District of Columbia, ss: 

I, Ulric T. Mengert, a Nbtary Public in and for the District of 
Columbia, do hereby certify that Thomas Bradley who is personally 
well known to me to be the Vice President of The Washington Loan 
and Trust Company and to be the pei*son named as Attorney in the 
foregoing and annexed lease, dated September lltli A. D. 1917, 
personally appeared before me in said District and as Vice President 
as aforesaid, and also as attorney as aforesaid, and by virtue of the 
authority vested in him by said lease, acknowledged the same to be 
the act and deed of the said The Washington Loan and Trust Com¬ 
pany, the lessor therein. 

Given under my hand and seal this 11th day of September A. D. 
1917. 

[seal.] ulric T. MENGERT, 

Notary Public, D, C. 


21 Filed July 29, 1921. 

Upon consideration of the complaint of Mary I. Eliot, filed herein 
on the fourth day of June, 1921, the answer filed to said complaint 
by the defendant, Leopold H. Forster, and the evidence and argu¬ 
ments submitted by the respective parties, the Commission, this 
• twenty-eighth day of July, A. D. 1921, finds and determines that 
the sum of one hundred and twenty-five dollars ($125.00) per 
month, paid by the said defendant, as rent for the premises men¬ 
tioned in said complaint, to wit, the premises knowm and designated 
as No. 1017 M Street, Northwest, in the City of Washington, Dis¬ 
trict of Columbia, is an unfair and unreasonable rent for said prem¬ 
ises, under the conditions disclosed by the evidence, and that the 
fair and reasonable rent for said premises, on the date of the filing 
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of said complaint and under the said conditions, was, and now is, 
two hundred dollars ($200.00) per month. 

By the Commission: 

[Seal of the Bent Commission of the District of Columbia.] 

A. LEFTWICH SINCLAIR, 
CLARA SEARS TAYLOR, 
WM-. F. GUDE, 

Commissimers. 

211/2 Designation of Record. 

The Secretary in copying the transcript in this appeal for the 
Court of Appeals will copy the following papers: 

1. Complaint. 

2. Plea of jurisdiction. 

Q A nsiWAT* 

3a. Order of June 20, 1921. 

4. Bill of Exception with all papers letters and orders copy there¬ 
into. 

5. Assignments of Error. 

6. Designation of Record. 

7. Motion to Rehear. 

8. Order of Sept. 13, 1921. 

9. Memorandum & all orders. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


Assignment of Error. 

The Commission erred in its order filed July 29, 1921 in not sus¬ 
taining the plea to jurisdiction and dismissing complaint as the Ball 
Rent Law forbids the complaint being filed for fixing the rent by the 
landlord while there is an unexpired rent agreement between them. 

2. The Commission erred in fixing the rent at $200 which was 
based entirely on the evidence of the cost of rebuilding a new up to 
date modern building and there was no pretention of basing it on 
the present building as there was no evidence whatever by the com¬ 
plainant as to the rental value of the present building. 

3. The Commission likewise erred for the same reason in making 
its determination. 

4. The Commission erred in its order of September 14, 1921 de¬ 
nying the motion to re-hear becau.«e the Commission had no juris¬ 
diction of the proceedings and there was no evidence to sustain the 
former finding $200 per month. 

RAYMOND M. HUDSON, 

A tty. for Deft. 
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22 Motion to Rehear, 

Now comes the defendant and moves the Commission to re-hear 
this action and to vacate and set aside the determination herein of 
July 28th, 1921, for the following reasons. 

1. It does not refer to and was not based on the amended com¬ 
plaint making the Washington Loan & Trust Co. executor and 
trustee a party. 

2. Because the Commission has no jurisdiction of this complaint 
as defendant’s rent agreement had not expired when the complaint 
was filed. 

3. Because the complaint only asked for fixing of the rent at 
$200.00 a month as a fair rental and the complaint and evidence in 
support thereof was based entirely on the present price and value of 
the reconstructed building and not on the present value of the build¬ 
ing in its present condition. 

4. Because there is no evidence in the record to sustain the find¬ 
ings of $200.00 per month as a fair and reasonable rental. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

To Thomas W. O’Brien, Esq., 

Robert Watson, Esq., 

Attorneys for Complainant: 

Take notice that the foregoing motion will be up at 2 P. M. 
Friday August 5th, 1921. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

23 No. 3756. 

Copy. 

♦ 

Filed Sep. 14, 1921. D. C. Roper, Jr., Secretary. 

Upon consideration of the motion of the defendant, Leopold H. 
Forster, to rehear the above-entitled case, it is by the Commission, 
this thirteenth day of September, A. D. 1921, Ordered 
That the said motion be, and the same hereby is, denied. 

By the Commission: • 

[Seal of the Rent Commission of the District of Columbia.] 

CLARA SEARS TAYLOR, 
WM. F. GUDE, 

Comrrdssioners. 

24 Filed August 6, 1921. 

Now comes the defendant L. H. Forster by his attorney and in 
open session of the Commission notes an appeal and takes an ap¬ 
peal, to the Court of Appeals from the determination of the Commis- 

2—3750a 



18 


LEOPOLD H. FORSTER VS. MARY I. ELIOT ET At. 


sion entered and filed in this action on July 28, 1921, and moves the 
Commission to fix the penalty of the bond for costs and the super¬ 
sedeas bond on this appeal. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

Memoranda: August 26, 1921.—Time within which to file the 
transcript is extended to and including September 26, 1921. 

Memoranda: September 24, 1921.—Time within which to file 
the transcript is exended to and including October 15, 1921. 

Memoranda: October 13, 1921.—Time within which to file the 
transcript is extended to and including October 25, 1921. 

Memoranda: October 6, 1921.—The undertaking for cost on ap¬ 
peal filed and approved. 

Memoranda: October 24, 1921.—Time within which to file the 
transcript is extended to and including November 8th, 1921. 

Memoranda: November 7th, 1921.—Time within which to file 
transcript is extended to and including November 17, 1921. 

Memoranda: November 17, 1921.—Time within which to file 
the transcript is extended to and including Nov. 22, 1921. 

25 Before the Rent Commission of the District of Columbia. 

No. 3756. 


United States of America, 

District of Columbia: 

I, Daniel C. Roper, Jr., Secretary of the Rent Commission of the 
District of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 25, both inclusive, to be a true and coiTect transcript of 
the record, according to directions of counsel filed herein, a copy of 
w^hich is made a part of this transcript, in case No. 3756, wherein 
Mary I. Eliot is complainant and Leopold II. Forster is defendant, 
as the same remains upon the files and of record in the office of said 
Commission. 

In testimony whereof, I hereunto subscribe my name and fix the 
seal of said Commission, at the City of Washington, in said District, 
this Twenty-first day of November, 1921. 

[Seal of the Rent Commission of the District of Columbia.] 

DANIEL C. ROPER, Jr., 

Secretary. 

26 [Endorsed:] Forster, appellant, vs. Eliot, et al., appellee. 

Endorsed on cover: District of Columbia Rent Commission. No. 
3750. Leopold H. Forster, appellant, vs. Mary I. Eliot et al. Court 
of Appeals, District of Columbia. Filed Nov. 21, 1921. Henry W. 
Hodges, clerk. 
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STATEMENT OF CASE 


Mary I. Eliot as life tenant filed a complaint June 
4,1921, to fix the rent of a 30-year old building, being 
a store and residence above on the northeast corner 
of M and 11th Sts., N. W.; the defendant moved to 
dismiss as the Washington Loan and Trust Co., as 
executor and trustee, under the will of R. E. Eliot, 
deceased, was the proper party plaintiff; the Com¬ 
mission allowed an amendment and entered an order 
making the said Trust Co. as executor a party plain- 
. tiff (p. 4). 

The defendant then filed a plea to the jurisdiction 
stating that the lease between the Trust Co. and de¬ 
fendant for three years from April 1,1918 had been 
extended until February 9, 1922 by accepting pay¬ 
ment in full of the insurance on the plate glass to 
February 9,1922, which was specifically provided for 
in the said lease in addition to the monthly rental of 
$125.00. 

Prior to the time that the Trust Co. billed the de¬ 
fendant for this insurance and its payment and ac¬ 
ceptance, there had been negotiations which had ter¬ 
minated and abandoned, trying to agree on a rental; 
the defendant was insisting on his rights under the 
Ball Rent Law to remain at the old rate when the 
Trust Co. billed the defendant for insurance and ac¬ 
cepted payment thereof and extended the lease. 

The Commission held that this was not an exten¬ 
sion of the lease and that it had jurisdiction. The 
complainants only introduced evidence as to the 
value of the premises provided the buildings were 
reconstructed with all modern improvements and 
introduced no testimony whatever as to the present 
value or rental value of building in its present con¬ 
dition. Their witness Starkey (p. 4) testified it 
would cost $22,500 to reproduce the building and 
the lot was worth about $5,000 and said, “That he 
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was basing his estimates entirely on the reproduc¬ 
tion of a modern building, first-class materml with 
all modern improvements and at present prices.’^; it 
was conceded that all the fixtures excepting $200 of 
shelving belonged to the tenant. 

4 

In the negotiations before the extension of the 
lease appellee offered to accept $175 per month and 
Dr. Forster offered $150 and he testified that 
the premises in their present condition were not 
worth over $150. The Commission fixed the rent at 
$200 per month (p. 15). The defendant moved foij 
a rehearing (p. 17) which was denied. 


ARGUMENT. 

There are only three main questions in this ap¬ 
peal as follows: 

1. That the acceptance of the insurance premium 
to February 9, 1922, less than a year from the ter¬ 
mination of the lease was an extension of the lease 
and therefore the complainant during that extension 
could not appeal for a fixing of the rent. 

2. The Commission cannot base a rent on the cost 
of reconstruction of a building with all modem im¬ 
provements, but can base it on the present value of 
the present building in its present condition. 

3. There is no evidence in the record to sustain 
the finding of the Commission. 

The lease (p. 14) said that the tenant should pay 
the rent and in addition thereto should “Pay the 
premium for the insurance of the plate glass in the 
said premises during the term hereof of any con¬ 
tinuance or renewal thereof,^* After the negotia¬ 
tions ended and Dr. Forster was insisting on his 
rights under the Ball Law the Trust Co. (p. 13) 
biUed him for the premium on the insurance on 
March 1st, for one year from February 9, 1921, to 
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February 9, 1922, and the same was paid by Dr. 
Forster and receipted for by the Trust Co., March 
5, 1921. The letters on pages 9 to 12 show the 
negotiations, the termination thereof and the exten¬ 
sion of the lease. 

This extension does not have to be in writing un¬ 
der Code 492 as it was not in excess of one year. 

“Section 106 referring to complaints like this one 
says “ Such complaints may be made • • • (b) 

by any owner except where the tenant is in posses¬ 
sion under a lease or other contract, the term specifi¬ 
ed in which has not expired. ’’ 

Our plea to jurisdiction raises this question, and 
we sustained it by proof, as we clearly show we had 
paid and complainants had accepted part of pay for 
the whole year, not just for one month. That was 
by writing, but a contract of lease for not over one 
year does not have to be in writing in the District. 
But if it was necessary to be in writing the part 
I^rformance and remaining in i)ossession would re¬ 
lieve from writing. 

Appellant: 

In Morrison vs. Herrick, 22 N. E. 537; 130 Ill., 
631, it was held where a tenant under lease for one 
year makes oral agreement for five years, lease to 
begin at end of term and on faith of such agreement 
makes valuable improvements costing more than 
two years rent, and retains possession after end of 
term, such improvements and possession is part per¬ 
formance of the oral agreement to make it a good 
five-year agreement. This opinion and cases cited in 
it fully sustains our contention that Forster has a 
contract for another year. “The rule is well settled 
in Courts of equity that oral contracts for sale of 
land will be enforced where so far performed by 
one party that to permit the other party to re¬ 
pudiate, would of itself be a fraud.’’ 

It was held in Dunkell vs. Dunckell, 141 N. Y., 427; 
36 N. E. 405 that an oral agreement by endorser of 
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testator to lease to Executrix, the sole beneficiary, if 
she would pay testator’s notes and relieve endorser, 
when Executrix pays notes, partly with her own 
money and retains possession of house. 

Clark vs. Clark, 49 Cal., 586 holds a verbal agree¬ 
ment to lease for one year, with privilege of two 
years more at $600.00 per annum, and lease is to 
be duly executed, but is not, and lessee takes pos¬ 
session and pays first year’s rent, is sufficient to en¬ 
force for two years more. 

Brant vs. Vincent, 59 N. W. 169; 100 Mich., 425, 
held a verbal agreement for four years, sustained 
where the consideration was to fix up the basement 
which tenant did at cost of $140.00. The opinion 
says: “When the owner of a farm rented a portion 
of it by parol for 4 years, the lessee agreeing to en¬ 
close the premises with the fence by way of rent, it 
was held that a tenancy from year to year was estab¬ 
lished. People vs. Rickert, 8 Cow., 226; Jackson vs. 
Burge, 1 Johns 322; Taylor L. & T. par. 56.” 

In Talamo vs. Spitzmiller, 120 N. Y. 37; 17 Am. 
St. Rep. 609, the court at p. 42 says; “ WTiile it is not 
required that a new contract be made in express 
terms, there must be something from which it may be 
inferred, something which tends to show that it is 
Avithin the intention of the parties. The payment 
and receipt of an installment of rent or aliquot part 
of the annual rent, is evidence of such understanding, 
and goes in support of a yearly tenancy, and with- 
out explanation to contrary, it is controlling evidence 
for that purpose. Cox vs. Bent, 5 Bing. 185; Bishop 
vs. Howard 2 Barn. & Co., 100; Braythwayte vs. 
Hitchcock 10 M. & W., 494; Mann vs. Lovejoy, Ryan 
& M., 355; Thomas vs. Parker, 1 Hurl & N., 672; 
Doe vs. Crago, 6 C. B. 90. While there may appear 
to have been some confusion in the cases in this 
state upon this subject, this doctrine has been more 
recently recognized. Reeder vs. Sayre, 70 N. Y. 184; 
Loughran vs. Smith 75 N. Y. 209.’* 
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Clearly the complaint should have been for want 
of jurisdiction. 

On the 2nd question the Commission was clearly 
wrong in basing the rent on the cost of reproduction 
because there is nothing in the act to justify that 
and the parties are not entitled to an income on 
what a new building would cost when they have not 
put their money in a new building but have invest¬ 
ed it elsewhere from which sources they are receiv¬ 
ing an income. 

On the third point as well as the second the court 
will see that appellees witness placed the value of 
the reproduced modern building at $27,500 including 
the lot and 8 per cent on that would only be $183 
per month whereas the Commission fixed the rent 
at $200 per month. 

Judge Hand of the New York Federal Court, held 
that 8 per cent gross on the value of the property is 
the proper rent. Stephens vs. American Real 
Estate Co.,-Fed. Rep. 

The only testimony as to the present rental value 
of the present premises was that of Dr. Forster the 
tenant (p. 6) that the building was not worth more 
than $150 per month. 

Under this courts ruling in Karrick vs. Cantrill, 
No. 3408 decided January 3,1922, this appeal should 
be reversed for want of evidence to sustain the de¬ 
termination. 

Appellants pray that this action be reversed and 
sent back to the Rent Commission with instruction 
to dismiss the complaint for want of jurisdiction. 

Respectfully submitted. 

Raymond M. Hudson, ’ 

^ Attorney for Appdlant. 
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LEOPOLD H. FORSTER, Appellant, 

vs. 

MARY I. ELIOT and WASHINGTON LOAN AND 

TRUST CO., Appellees. 


APPEAL FROM RENT COMMISSION. 


BRIEF FOB APPELLEES. 


This appeal is taken from a determination of the Rent 
Commission of the District of Columbia, as to a fair and 
' reasonable rental for the premises known as No. 1017 M 
Street Northwest, in the said District, under the provisions 
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of the act of Congress approved October 22, 1919, known 
as “The Food Control and the District of Columbia Rent 
Act.” 

The facts are set forth in the printed transcript of record 
and ai‘e not in dispute. We cannot agree, however, with 
the conclusion.^ reached by counsel in his brief for the ap¬ 
pellant, in view of cei*tain facts set forth in the record and 
certain sections of the Code of Law for the District of 
Columbia, which, as construed by this court, are applicable 
lo the facts, but have not been referred to by counsel. 

ARGUMENT. 

1 . 

Section 1034 of the Code of Law for the District of Colum¬ 
bia fixed the character of the tenancy, after the termination 
of the lease. 

Counsel in his brief for the appellant contends that the 
existence of certain facts and circumstances, after the ex¬ 
piration of the lease, affected a renewal of the lease. 

The lease (p. 13) made September 11, 1917, covering the 
premises involved, was for a. term of three years, from April 
1, 1918, to March 31, 1921, and'required the appellant as 
lessee, among other things, to pajr the prwnium for the in¬ 
surance on the plate glass in said premises during the term 
of the lease, or any continuance or renewal thereof (p. 14). 
The insurance premium was payable in advance at a yearly 
rate and became due February 9, 1921. A bill was rendered 
to the appellant, as lessee, for the amount of the premium, 
by the Wa^ington Loan & Trust Company, one of the ap- 
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peltees, and the same was paid by appellant on March 5, 
1921, continuing the insurance policy to February 9, 1022 
(p. 13). In this connection it is to be noted that the bill for 
the insurance was rendered by the said apj>ellee in its coi- 
porate capacity, without reference to the capacity of executor 
and trustee under the will of R. 1. Kliot, in which the com¬ 
pany acted in executing the lease with appellant (p. 13). 

The appellant remained in possession of the premises after 
March 31, 1921, the date the lease terminated, which posses¬ 
sion continued down to the date of the filing of the complaint 
on June 4, 1921, and still continues. 

After the date of the expiration of the term of the lease 
(March 31, 1921), the appellant continued to pay rent for 
the premises at the same monthly rate as had been paid by 
him during the said term. Under date of April 4, 1921, the 
appellant addressed a letter to the Vice President of the 
Wa'shihgton Loan & Trust Company to the effect that by 
reason of the payment by the appellant of the insurance 
premium, and c'omipany^s acceptance of rent for a period 
after the date of the terrhination of the lease, that the said 
lease was ''thereby extended” for a period of one year (j). 
12 ). 

The trust cortipany (appellee) replied to the said letter 
on April 7, 1921, denying the extension of the lease or that 
such an extension had been contemplated, and that a refund 
of the unearned part of the insurance premium would be 
made to the aippdlant under certain circumstances (p. 11), 
and under date of April 8, 1921 (p. 11), appellant replied 
to the said letter denying the right of the trust company to 
refund any portion of the insurance premium, and again 
claimed the existence of a lease. 
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Under these facts and circumstances appellant alleged 
that the Rent Commission was not in a position to consider 
the complaint of the appellees, filed June 4, 1921, because 
of the provisions of section 106 of the said act of Congress, 
which reads in part as follows: 

“Such complaints may be made * * * (6) 

by any owner except where the tenant is in possession 
under a lease or other contract, the term specified in 
which has not expired,^^ ♦ ♦ * 

Counsel, in his brief for appellant, in making a state¬ 
ment of the case (p. 2), contends that the acceptance 
of the insurance premium by the appellees constituted an 
extension of the lease, and in setting forth his argument 
(p. 4) predicates the extension not only on the payment of 
the insurance premium but on the fact that the appellant 
had remained in possession of the premises and had paid 
rent. In support of his contentions, counsel cites four au¬ 
thorities from other jurisdictions, two touching on the 
validity of oral agreements as distinguished from written 
leases and two establishing implied yearly tenancies. While 
this contention might be sustained in some other jurisdic¬ 
tions, it can not be in the District of Columbia, for the reason 
that it has been provided by statute— 

“That a tenancy at will shall not arise or be created 
without an express contract or letting to that efiFect, 
and that all occupation, possession, or holding of any 
messuage or real estate without express contract or 
lease, or by such contract or lease the terms of which 
have expired, shall be deemed and held to tenancies 
by sufferance.’’ Act of July 4, 1864, 13 Stat., 383; 
R. S. D. C., sec. 680. 
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This provision was re-enacted in the present Code of the 
District of Columbia—Sections 1034 and 1036. Section 
1034 provides as follows: 

“Section 1034. Estates by Sufferance.—All estates 
which by construction of the courts were estates from 
year to year at common law, as where a tenant goes 
into possession and pays rent without an agreement 
for a term, or where a tenant for years, after the 
expiration of his term, continues in possession and 
pays rent and the like, and all verbal (hirlings) 
hirings by the month or at any specified rate per 
month, shall be deemed estates by sufferance.” 

The lease under consideration contained no option for 
renewal and consequently the appellant as the lessee was not 
entitled to demand a renewal. This proposition was estab¬ 
lished long ago in the case of Washington Market Co. vs. 
Hoffman, 101 U. S., 112. 

At common law, the lessee, by holding over, becomes a 
tenant for another year, and so on, from year to year, at the 
will of the parties, and, in the absence of an express contract, 
the relationship of the parties and the character of the estate 
is frequently implied from the acts of the parties respecting 
the subject-matter as in other cases of contacts. But section 
1034, supra, changes this ruling and provides that in such 
cases a tenant so holding over, paying rent and the like, 
shall become a tenant by sufferance, with the limitations 
attending that character of tenancy: Morse vs. Brainerd, 42 
App., 449, Soper vs. Myers, 45 App., 286. 

It follows, from the foregoing, that the appellant, by re¬ 
maining in possession, paying the rent and the insurance 
premium (as established by the showing made before the 
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Rent Commission), by reasons of the provisions of Section 
1034, as construed by this court, became a tenant at suffer¬ 
ance and was such at the time of the filing of the complaint, 
as alleged in paragraph 6 thereof (p. 2). 

2 and 3. 

The Rent (*om niii<8i()n, in determininy a fair and reason¬ 
able rent, was at liberty to consider the present cost of re¬ 
production as one of the factors in fixing the value of the 
premises involved, and there is ample evidence in the record 
to sustain the determination of the Commission. 

As to the second and third points discussed by counsel for 
the appellant in his brief, we submit that the transcript of 
the record does not sustain his conclusions that the rent fixed 
by the Commission was based solely on the reproduction cost 
of the premises or that there is no other evidence in the 
record to sustain the determination of the Commission. 

The appellees introduced evidence as to the reproduction 
cost of the premises (p. 4), along with other relevant facts 
such as the dale of construction of the building, the original 
cost of the land, the tax assessment, the design and facilities 
of the building, its location with reference to the purpose for 
which it was used by the appellant, and, in cross-examination 
of the appellant, established the selling price of other prop¬ 
erties in the immediate vicinity as well as the financial return 
to the appellant from the business conducted on the premises 
(pp. 4, 5, 6). 

It is further set forth in the record (p. 6) that “after 
hearing the testimony the Commission viewed and carefully 
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inspected the property, and, thereafter, made a determina¬ 
tion fixing the fair and reasonable rent for said property.” 

Notwithstanding the foregoing, counsel for the appellant 
asserts, in his brief (p. 6), that the rental was fixed on the 
cost of reproduction, and that the only testimony as to the 
current rental value was given by the appellant in the ex¬ 
pression of his 0 } an ion that the building was not worth more 
than $150 per month. We submit that a reference to the 
transcript of the record, particularly the part hereinbefore 
referred to, clearly establishes that counsel’s statement, as to 
the rent being fixed upon the cost of reproduction, is not 
warranted by the facts in the record, and the testimony of 
the appellant standing alone does not support the burden 
assumed by him of showing, by clear and satisfactory evi¬ 
dence, that the findings of the Commission were unfair or 
unreasonable. 

Following the rule laid down by the Supreme Court of the 
United States in the case of Smyth vs. Ames, 169 U. S., 466- 
547, we contend that the basis of all calculations of rents to 
be charged must be the fair and reasonable value of the 
property involved, and that in arriving at that value the 
Commission was at liberty to consider, with the other factors, 
the present cost of construction. 

This court, in the case of the Potomac Electric Power Com¬ 
pany vs. Public Utilities Commission, in an opinion rendered 
November 7, 1921, decided that the present cost of repro¬ 
duction is one of the necessary elements for consideration 
along with other relevant facts in fixing the fair and reason¬ 
able value of property. 

Referring finally to the argument of counsel, it is respect¬ 
fully submitted that it proceeds upon an erroneous theory, 
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that its premises are wrong, and hence its conclusions are 
similarly wrong. The conceded facts completely refute the 
claims of the appellant and the entire argument, in his be¬ 
half, is based upon erroneous contentions. 

For the reasons herein set forth it is respectfully submitted 
that the detennination of the Rent Commission appealed 
from should be affirmed. 

Respectfully submitted, 

ROBERT WATSON, 

THOMAS W. O’BRIEN, 

Attorneys for Appellees. 
CHAPIN BROWN, 

Attorney for the Rent Commission, D. C. 
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